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Court of Appeals of the District of Columbia 

" 

No. 5490. 

Walter S. Hutchins, Appellant, 

vs. 

Harry Wardman, Thomas P. Bones, and Ja&es D. Hobbs. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 79540. 

Walter S. Hutchins, Plaintiff, 

v. 

Harry Wardman, Thomas P. Bones, James D. Hobbs, 

Defendants. 

United States of America, j 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, j the following 
papers were filed and proceedings had in tho above-entitled 
cause, to wit: 

1 Declaration . 

Filed April 30,1931. 

i 

In the Supreme Court of the District of Columbia. 

At Law. 

i 

i 

No. 79540. 

Walter S. Hutchins, Plaintiff, 

v. 

i 

Harry Wardman, Thomas P. Bones, JamJes D. Hobbs, 

Defendants. 

I 

First Count. The plaintiff Walter Stilsop Hutchins sues 
the defendants Harry Wardman, Thomas P. Bones and 

1—5490a 
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James D. Hobbs jointly and severally for that heretofore 
to wit on the 12th day of June, 1927, the said defendants by 
their promissory note, the same being No. 4 of a series of 
19 notes, jointly and severally promised to pay to the order 
ot‘ plaintiff Walter S. Hutchins, Twelve Thousand Five 
Hundred ($12,500.00) Dollars for value received with in¬ 
terest at six per centum per annum until paid, payable 
semi-annually and in full of principal at maturity to plain¬ 
tiff who is now the owner and holder of said note, and that 
thereafter, to wit, on the 7th day of October, 1927, the de¬ 
fendants executed a certain deed of trust, recorded the 31st 
day of October, 1930, in Liber 6014, Folio 471, of the Land 
Records of the District of Columbia, conveying certain 
property known as, to wit, Lots 179 and 9 in Square 2530, 
with the improvements thereon known as the Westmore¬ 
land Apartment House, 2122 California Street, Washing¬ 
ton, District of Columbia, to the National Savings and 
Trust Company, as trustee, in and upon certain trusts, to 
secure the payment of the note hereinbefore mentioned and 
eighteen others of the same series, and giving said trustee 
the right of sale upon default on the part of the grantors, 
the defendants herein, in the payment, among other things, 
of interest on said series of notes, or any of them, 
2 and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trus¬ 
tee before maturity of the said series of notes, the said 
notes shall become immediately due and payable at the 
election of the holder thereof; and the plaintiff avers that 
thereafter on, to wit, the 28th day of January, 1930, after 
due notice to the defendants and each of them the afore¬ 
said property was sold at public auction by the said National 
Savings and Trust Company, as trustee under said deed of 
trust, for default on the part of the defendants in the pay¬ 
ment of taxes thereon and interest on said series of notes, 
and from the proceeds of said sale interest to the 28th day 
of January, 1930, and a pro rata payment of principal was 
received by the plaintiff from said trustee and credited on 
the aforesaid note, leaving a present balance due thereon of 
$6,711.36 with interest at the rate of six per centum per 
annum from the 28th day of January, 1930, and that there¬ 
after the plaintiff demanded the payment of said balance 
from the defendants, and each of them, but the same has 
not been paid, although due and payable. 
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Wherefore the plaintiff brings this suit and claims the 
sum of $6,711.36 with interest thereon at the rate of six per 
centum per annum from the 28th day of January, 1930, 
besides costs of suit. 

Second Count . The plaintiff Walter Stilson Hutchins 
sues the defendants Harry Wardman, Thotnas P. Bones 
and James D. Hobbs jointly and severally fbr that hereto¬ 
fore to wit on the 12th day of June, 1927, the said defend¬ 
ants by their promissory note, the same being No. 12 of a 
series of 19 notes, jointly and severally pronkised to pay to 
the order of plaintiff Walter S. Hutchins, Twelve Thousand 
Five Hundred ($12,500.00) Dollars for value received with 
interest at six per centum per annum until paid, 
3 payable semi-annually and in full 6f principal at 
maturity to plaintiff who is now the ovjner and holder 
of said note, and that thereafter, to wit, on j the 7th day of 
October, 1927, the defendants executed a pertain deed of 
trust, recorded the 31st day of October, 193Q, in Liber 6014, 
Folio 471, of the Land Records of the District of Columbia, 
conveying certain property known as, to wit, Lots 179 and 
9 in Square 2530, with the improvements thereon known as 
the Westmoreland Apartment House, 2i22 California 
Street, Washington, District of Columbia, to the National 
Savings and Trust Company, as trustee, iii and upon cer¬ 
tain trusts, to secure the payment of the ndte hereinbefore 
mentioned and eighteen others of the same I series, and giv¬ 
ing said trustee the right of sale upon default on the part 
of the grantors, the defendants herein, ih the payment, 
among other things, of interest on said series of notes, or 
any of them, and of taxes levied against saicl property, and 
providing further that upon any such sale by said trustee 
before maturity of the said series of notes, the said notes 
shall become immediately due and payable at the election 
of the holder thereof; and the plaintiff avers that thereafter 
on, to wit, the 28th day of January, 1930, aff;er due notice to 
the defendants and each of them the aforesaid property was 
sold at public auction by the said National Savings and 
Trust Company, as trustee under said deed of trust, for 
default on the part of the defendants in the payment of 
taxes thereon and interest on said series of notes, and from 
the proceeds of said sale interest to the 28th day of Janu¬ 
ary, 1930, and a pro rata payment of principal was received 
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by the plaintiff from said trustee and credited on the afore¬ 
said note, leaving a present balance due thereon of $6,- 
711.36 with interest at the rate of six per centum per annum 
from the 28th day of January, 1930, and that thereafter the 
plaintiff demanded the payment of said balance from 

4 the defendants, and each of them, but the same has 
not been paid, although due and payable. 

Wherefore the plaintiff brings this suit and claims the 
sum of $6,711.36 with interest thereon at the rate of six 
per centum per annum from the 28th day of January, 1930, 
besides costs of suit. 

Third Count. The plaintiff Walter Stilson Hutchins sues 
the defendants Harry Wardman, Thomas P. Bones and 
James D. Hobbs jointly and severally for that heretofore 
to wit on the 12th day of June, 1927, the said defendants 
by their promissory note, the same being No. 13 of a series 
of 19 notes, jointly and severally promised to pay to the 
order of Plaintiff Walter S. Hutchins, Twelve Thousand 
Five Hundred ($12,500.00) Dollars for value received with 
interest at six per centum per annum until paid, payable 
semi-annually and in full of principal at maturity to plain¬ 
tiff who is now the owner and holder of said note, and 
that thereafter, to wit, on the 7th day of October, 1927, the 
defendants executed a certain deed of trust, recorded the 
31st day of October, 1930, in Liber 6014, Folio 471, of 
the Land Kecords of the District of Columbia, conveying 
certain property known as, to wit, Lots 179 and 9 in Square 
2530, with the improvements thereon known as the West¬ 
moreland Apartment House, 2122 California Street, Wash¬ 
ington, District of Columbia, to the National Savings and 
Trust Company, as trustee, in and upon certain trusts, to 
secure the payment of the note hereinbefore mentioned 
and eighteen others of the same series, and giving said 
trustee the right of sale upon default on the part of the 
grantors, the defendants herein, in the payment, among 
other things, of interest on said series of notes, or any of 
them, and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trustee 
before maturity of the said series of notes, the said 

5 notes shall become immediately due and payable at 
the election of the holder thereof; and the plaintiff 

avers that thereafter on, to wit, the 28th day of January, 
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1930, after due notice to the defendants and each of them 
the aforesaid property was sold at public aiuction by the 
said National Savings and Trust Company’, as trustee 
under said deed of trust, for default on the part of the 
defendants in the payment of taxes thereon and interest 
on said series of notes, and from the proceeds of said sale 
interest to the 28th day of January, 1930, and a pro rata 
payment of principal was received by the plaintiff from 
said trustee and credited on the aforesaid! note, leaving 
a present balance due thereon of $6,711.361 with interest 
at the rate of six per centum per annum from the 28th 
day of January, 1930, and that thereafter the .plaintiff 
demanded the payment of said balance froin the defend¬ 
ants, and each of them, but the same has hot been paid, 
although due and payable. 

Wherefore the plaintiff brings this suit and claims the 
sum of $6,711.36 with interest thereon at the rate of six 
per centum per annum from the 28th day of January, 1930, 

Fourth Count . The plaintiff Walter Stilson Hutchins 
sues the defendants Harry Wardman, Thopaas P. Bones 
and James D. Hobbs jointly and severally I for that here¬ 
tofore to wit on the 12th day of June, 1927, the said de¬ 
fendants by their promissory note, the same being No. 17 
of a series of 19 notes, jointly and severally promised to 
pay to the order of plaintiff Walter S. Hutchins, Eleven 
Thousand Two Hundred and Fifty ($11,250.00) Dollars 
for value received with interest at six p£r centum per 
annum until paid, payable semi-annually and in full of 
principal at maturity to plaintiff who is now the owner and 
holder of said note, and that thereafter, to wit, on the 
7th day of October, 1927, the defendants executed 
6 a certain deed of trust, recorded the 31st day of 
October, 1930, in Liber 6014, Folio 4tl, of the Land 
Records of the District of Columbia, conveying certain 
property known as, to wit, Lots 179 and 9 in Square 2530, 
with the improvements thereon known as the Westmore¬ 
land Apartment House, 2122 California Street, Washing¬ 
ton, District of Columbia, to the National Savings and 
Trust Company, as trustee, in and upon certain trusts, to 
secure the payment of the note hereinbefore mentioned 
and eighteen others of the same series, apd giving said 
trustee the right of sale upon default on the part of the 
grantors, the defendants herein, in the payment, among 
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by the plaintiff from said trustee and credited on the afore¬ 
said note, leaving a present balance due thereon of $6,- 
711.36 with interest at the rate of six per centum per annum 
from the 28th day of January, 1930, and that thereafter the 
plaintiff demanded the payment of said balance from 

4 the defendants, and each of them, but the same has 
not been paid, although due and payable. 

Wherefore the plaintiff brings this suit and claims the 
sum of $6,711.36 with interest thereon at the rate of six 
per centum per annum from the 28th day of January, 1930, 
besides costs of suit. 

Third Count. The plaintiff Walter Stilson Hutchins sues 
the defendants Harry Wardman, Thomas P. Bones and 
James D. Hobbs jointly and severally for that heretofore 
to wit on the 12th day of June, 1927, the said defendants 
by their promissory note, the same being No. 13 of a series 
of 19 notes, jointly and severally promised to pay to the 
order of Plaintiff Walter S. Hutchins, Twelve Thousand 
Five Hundred ($12,500.00) Dollars for value received with 
interest at six per centum per annum until paid, payable 
semi-annually and in full of principal at maturity to plain¬ 
tiff who is now the owner and holder of said note, and 
that thereafter, to wit, on the 7th day of October, 1927, the 
defendants executed a certain deed of trust, recorded the 
31st day of October, 1930, in Liber 6014, Folio 471, of 
the Land Eecords of the District of Columbia, conveying 
certain property known as, to wit, Lots 179 and 9 in Square 
2530, with the improvements thereon known as the West¬ 
moreland Apartment House, 2122 California Street, Wash¬ 
ington, District of Columbia, to the National Savings and 
Trust Company, as trustee, in and upon certain trusts, to 
secure the payment of the note hereinbefore mentioned 
and eighteen others of the same series, and giving said 
trustee the right of sale upon default on the part of the 
grantors, the defendants herein, in the pa 3 7 ment, among 
other things, of interest on said series of notes, or any of 
them, and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trustee 
before maturity of the said series of notes, the said 

5 notes shall become immediately due and payable at 
the election of the holder thereof; and the plaintiff 

avers that thereafter on, to wit, the 28th day of January, 


I 


W. s. HUTCHINS VS. HARRY WARDMAN ET AL. 5 

i 

1930, after due notice to the defendants and leach of them 
the aforesaid property was sold at public auction by the 
said National Savings and Trust Company, as trustee 
under said deed of trust, for default on thb part of the 
defendants in the payment of taxes thereoii and interest 
on said series of notes, and from the proceeds of said sale 
interest to the 28th day of January, 1930, and a pro rata 
payment of principal was received by the Jplaintiff from 
said trustee and credited on the aforesaid note, leaving 
a present balance due thereon of $6,711.36; with interest 
at the rate of six per centum per annum from the 28th 
day of January, 1930, and that thereafter the .plaintiff 
demanded the payment of said balance froin the defend¬ 
ants, and each of them, but the same has not been paid, 
although due and payable. 

Wherefore the plaintiff brings this suit and claims the 
sum of $6,711.36 with interest thereon at tjhe rate of six 
per centum per annum from the 28th day of January, 1930, 

Fourth Count. The plaintiff Walter Stilson Hutchins 
sues the defendants Harry Wardman, Thoinas P. Bones 
and James D. Hobbs jointly and severally for that here¬ 
tofore to wit on the 12th day of June, 1927, the said de¬ 
fendants by their promissory note, the same being No. 17 
of a series of 19 notes, jointly and severally promised to 
pay to the order of plaintiff Walter S. Hutchins, Eleven 
Thousand Two Hundred and Fifty ($11,250.00) Dollars 
for value received with interest at six p^r centum per 
annum until paid, payable semi-annually and in full of 
principal at maturity to plaintiff who is now the owner and 
holder of said note, and that thereafter, to wit, on the 
7th day of October, 1927, the defendants executed 
6 a certain deed of trust, recorded the 31st day of 
October, 1930, in Liber 6014, Folio 471, of the Land 
Records of the District of Columbia, conveying certain 
property known as, to wit, Lots 179 and 9 in Square 2530, 
with the improvements thereon known as the Westmore¬ 
land Apartment House, 2122 California Street, Washing¬ 
ton, District of Columbia, to the National Savings and 
Trust Company, as trustee, in and upon certain trusts, to 
secure the payment of the note hereinbefore mentioned 
and eighteen others of the same series, and giving said 
trustee the right of sale upon default on the part of the 
grantors, the defendants herein, in the payment, among 
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by the plaintiff from said trustee and credited on the afore¬ 
said note, leaving a present balance due thereon of $6,- 
711.36 with interest at the rate of six per centum per annum 
from the 28th day of January, 1930, and that thereafter the 
plaintiff demanded the payment of said balance from 

4 the defendants, and each of them, but the same has 
not been paid, although due and payable. 

Wherefore the plaintiff brings this suit and claims the 
sum of $6,711.36 with interest thereon at the rate of six 
per centum per annum from the 28th day of January, 1930, 
besides costs of suit. 

Third Count. The plaintiff Walter Stilson Hutchins sues 
the defendants Harry Wardman, Thomas P. Bones and 
James D. Hobbs jointly and severally for that heretofore 
to wit on the 12th day of June, 1927, the said defendants 
by their promissory note, the same being No. 13 of a series 
of 19 notes, jointly and severally promised to pay to the 
order of Plaintiff Walter S. Hutchins, Twelve Thousand 
Five Hundred ($12,500.00) Dollars for value received with 
interest at six per centum per annum until paid, payable 
semi-annually and in full of principal at maturity to plain¬ 
tiff who is now the owner and holder of said note, and 
that thereafter, to wut, on the 7th day of October, 1927, the 
defendants executed a certain deed of trust, recorded the 
31st day of October, 1930, in Liber 6014, Folio 471, of 
the Land Records of the District of Columbia, conveying 
certain property known as, to wit, Lots 179 and 9 in Square 
2530, with the improvements thereon known as the West¬ 
moreland Apartment House, 2122 California Street, Wash¬ 
ington, District of Columbia, to the National Savings and 
Trust Company, as trustee, in and upon certain trusts, to 
secure the payment of the note hereinbefore mentioned 
and eighteen others of the same series, and giving said 
trustee the right of sale upon default on the part of the 
grantors, the defendants herein, in the payment, among 
other things, of interest on said series of notes, or any of 
them, and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trustee 
before maturity of the said series of notes, the said 

5 notes shall become immediately due and payable at 
the election of the holder thereof; and the plaintiff 

avers that thereafter on, to wit, the 28th day of January, 
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1930, after due notice to the defendants and leach of them 
the aforesaid property was sold at public auction by the 
said National Savings and Trust Company, as trustee 
under said deed of trust, for default on thk part of the 
defendants in the payment of taxes thereoh and interest 
on said series of notes, and from the proceeds of said sale 
interest to the 28th day of January, 1930, and a pro rata 
payment of principal was received by the plaintiff from 
said trustee and credited on the aforesaid I note, leaving 
a present balance due thereon of $6,711.36 j with interest 
at the rate of six per centum per annum from the 28th 
day of January, 1930, and that thereafter] the .plaintiff 
demanded the payment of said balance frotn the defend¬ 
ants, and each of them, but the same has not been paid, 
although due and payable. 

Wherefore the plaintiff brings this suit and claims the 
sum of $6,711.36 with interest thereon at the rate of six 
per centum per annum from the 28th day of January, 1930, 
Fourth Count. The plaintiff Walter Stilson Hutchins 
sues the defendants Harrv Wardman, Thomas P. Bones 
and James D. Hobbs jointly and severally for that here¬ 
tofore to wit on the 12th day of June, 192t, the said de¬ 
fendants by their promissory note, the same being No. 17 
of a series of 19 notes, jointly and severally promised to 
pay to the order of plaintiff Walter S. Hutchins, Eleven 
Thousand Two Hundred and Fifty ($11,250.00) Dollars 
for value received with interest at six p^r centum per 
annum until paid, payable semi-annually and in full of 
principal at maturity to plaintiff who is now the owner and 
holder of said note, and that thereafter, to wit, on the 
7th day of October, 1927, the defendants executed 
6 a certain deed of trust, recorded the 31st day of 
October, 1930, in Liber 6014, Folio 471, of the Land 
Records of the District of Columbia, conveying certain 
property known as, to wit, Lots 179 and 9 ih Square 2530, 
with the improvements thereon known as the Westmore¬ 
land Apartment House, 2122 California Street, Washing¬ 
ton, District of Columbia, to the National Savings and 
Trust Company, as trustee, in and upon certain trusts, to 
secure the payment of the note hereinbefore mentioned 
and eighteen others of the same series, and giving said 
trustee the right of sale upon default on the part of the 
grantors, the defendants herein, in the payment, among 

I 

i 
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other things, of interest on said series of notes, or any of 
them, and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trustee be¬ 
fore maturity of the said series of notes, the said notes 
shall become immediately due and payable at the election 
of the holder thereof; and the plaintiff avers that there¬ 
after on, to wit, the 28th day of January, 1930, after due 
notice to the defendants and each of them the aforesaid 
property was sold at public auction by the said National 
Savings and Trust Company, as trustees under said deed 
of trust, for default on the part of the defendants in the 
payment of taxes thereon and interest on said series of 
notes, and from the proceeds of said sale interest to the 
28th day of January, 1930, and a pro rata payment of 
principal was received by the plaintiff from said trustee 
and credited on the aforesaid note, leaving a present bal¬ 
ance due thereon of $6,040.23 with interest at the rate of 
six per centum per annum from the 28th day of January, 
1930, and that thereafter the plaintiff demanded the pay¬ 
ment of said balance from the defendants, and each of 
them, but the same has not been paid, although due and 
payable. 

7 Wherefore, the plaintiff brings this suit and claims 
the sum of $6,040.23 with interest thereon at the rate 

of six per centum per annum from the 28th day of January, 
1930, besides costs of suit. 

Fifth Count. The plaintiff, Walter Stilson Hutchins, sues 
the defendants, Harry Wardman, Thomas P. Bones and 
James D. Hobbs jointly and severally for that heretofore, to 
wit, on and prior to January 28, 1930, the defendants and 
each of them were indebted to plaintiff on certain interest 
bearing promissory notes secured by deed of trust given by 
defendants and each of them in connection with the pur¬ 
chase of the Westmoreland Apartment house in the City of 
Washington, District of Columbia, by the defendants and 
each of them, said notes and the deed of trust given to 
secure same being conditioned that said real estate be sold 
under said deed of trust in the event of default in payment 
of interest on said notes aforesaid and defsndants and each 
of them defaulted in payment of interest on said notes 
aforesaid and the said Westmoreland Apartment house 
aforesaid was sold by public auction in, to wit, the month of 
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January, 1930, under said deed of trust aforesaid and failed 
to bring the amount due on said promissory notes aforesaid 
and other lawful charges and thereafter in, to wit, the early 
part of 1930 and more than a year last past the plaintiff 
stated an account of the deficiency due and payable on said 
notes aforesaid and more than a year prior to the date of 
this suit rendered an account stated to the defendants and 
each of them showing there was due and payable by the de¬ 
fendants and each of them to the plaintiff the sum of Twenty 
Six Thousand One Hundred and Seventy Four Dollars and 
Thirty One Cents ($26,174.31) with interest thereon at the 
rate of six per centum per annum from the 28th day of Janu¬ 
ary, 1930, yet the defendants and none of them has 
8 paid said sum or anything of value onj account thereof 
but to pay same has wholly failed and neglected and 
likewise has wholly failed to deny same is; due and owing 
and said defendant Harry Wardman personally and in the 
presence of attorneys for said Wardman has expressly ad¬ 
mitted to the attorney for plaintiff same is due and owing 
but has stated merely his present inability to pay same. 

Wherefore the plaintiff bring- this suit and claims of 
defendants and each of them the sum of Twenty Six Thou¬ 
sand One Hundred and Seventy Four Dollars and Thirty 
One Cents ($26,174.31) with interest thereon at the rate of 
six per centum per annum from the 28th day of January, 
1930, besides costs of suit. ! • 

CHARLES H. MERILLAT, 

Attorney for Plaintiff . 

j 

Particulars of Demand. 

* * # • • ! • • 

i 

I 

Count 1. j 

t 

$12,500.00. Washington, D. C., June 12th, 1927. 

! 

On or before June 12th, 1931, we jointly and severally 
promise to pay to the order of Walter S. Hutchins, Twelve 
thousand, five hundred Dollars, for valiie received, with 
interest at six per centum per annum until paid, payable 
semi-annually, and at maturity. Each installment of in- 
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terest to bear interest after maturity, if not then paid, at 
the rate aforesaid. 

Payable-. 

No. 4 of 19. 

(Signed) HARRY WARDMAN, 

(Signed) THOMAS P. BONES, 

(Signed) JAMES D. HOBBS, 

1437 K Street N. W. 

Retain this note after payment until release is obtained. 

(Appearing on left hand side of note:) The District 
Title Insurance Company, the Lawyers Title Insurance Co., 
the Washington Title Insurance Company. 

9 Secured by deed of trust to National Savings and 

Trust Company, Trustees, on Lots 179 and 9, 4 4 Wash¬ 
ington Heights.” 

(Endorsed on back:) Payments: Date: Interest paid to 
Dec. 12, 1927. Jun. 18, 1928, int. paid to June 12, 1928. 
Dec. 12, 1928, Int. paid to Dec. 12, 1928. Jul. 5, 1925, Int. 
paid to Jun. 12, 1929. 

1 Washington, D. C., January 28,1930. 
Paid interest on this note at 6% per annum, from 


June 12,1929 to date. $470.83 

Paid on account of principal this note. 5,788.64 


$6,259.47 

Said total payment being pro rata share applicable to 
this note from Trustees’ sale at foreclosure this date of 
real estate conveyed by deed of trust securing payment 
hereof. After application of payments aforesaid, there 
remains a balance of principal of $6,711.36, with interest 
thereon at 6%' per annum from January 28, 1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

Trustee, 

By DAVID BORNET, 

Assistant Trust Officer. 
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Count 2. 

j 

$12,500.00. Washington, D. C., Jun^ 12th, 1927. 

On or before June 12th, 1934, we jointly and severally 
promise to pay to the order of Walter S. Hutchins, Twelve 
thousand, five hundred Dollars, for value received, with 
interest at six per centum per annum, until!paid, payable 
semi-annually and at maturity. Each instalment of interest 
to bear interest after maturity, if not then paid, at the rate 
of aforesaid. 

Payable at-. 

No. 12 of 19. 

(Signed) HARRY WARDMAN. 

(Signed) THOMAS p. BONES. 

(Signed) JAMES D.j HOBBS. 

• i 

Retain this note after payment untStf. release is 
obtained. 

i 

10 (Appearing on left hand side of note:) The Dis¬ 
trict Title Insurance Company, the Lawyers Title 
Insurance Co., the Washington Title Insurance Company. 

Secured by deed of trust to National Savings and Trust 
Company, Trustees, on Lots 179 and 9,| “Washington 
Heights.” 

i 

(Endorsed on back:) W. S. Hutchins. Payments: Date: 
Interest paid to Dec. 12, 1927. Jun. 18, 1928, Int. Paid to 
June 12, 1928. Dec. 12, 1928, Int. Paid to! Dec. 12, 1928. 
Jul. 5,1929, Int. Paid to June 12, 1929. | 

Washington, D. C., January 28, 1930. 

Paid interest on this note at 6% per annum, 
from June 12, 1929 to date. j . $470.83 

Paid on account of principal this note.|. 5,788.64 

_ 

Total .|.$6,259.47 

i 

Said total payment being pro rata share applicable to 
this note from Trustees’ sale at foreclosure this date of 
real estate conveyed by deed of trust securing payment 
hereof. After application of payments aforesaid, there 
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remains a balance of principal of $6,711.36, with interest 
thereon at 6% per annum, from January 28, 1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

Trustee , 

By DAVID BORNET, 

Assistant Trust Officer. 

Count 3. 

$12,500.00. Washington, D. C., June 12, 1927. 

On or before June 12th, 1934, we jointly and severally 
promise to pay to the order of Walter S. Hutchins, Twelve 
thousand, five hundred Dollars, for value received, with in¬ 
terest at six per centum per annum until paid, payable 
semi-annually and at maturity. Each instalment of inter¬ 
est to bear interest after maturity, if not then paid, at the 
rate aforesaid. 

Payable at-. 

11 No. 13 of 19. 

(Signed) HARRY WARDMAN. 

(Signed) THOMAS P. BONES. 

(Signed) JAMES D. HOBBS. 

Retain this note after payment until release is obtained. 

(Appearing on left hand side of note:) The District Title 
Insurance Company, the Lawyers Title Insurance Com¬ 
pany, the Washington Title Insurance Company. 

Secured by deed of trust to National Savings and Trust 
Company, Trustees, on Lots 179 and 9, 11 Washington 
Heights/’ 

(Endorsed on back:) Payments: Date: Interest Paid to 
Dec. 12,1927. Jun. 18,1928, Int. pd. to Jun. 12,1928. Dec. 
12, 1928, Int. pd. to Dec. 12, 1928. Jul. 5, 1929, Int. pd. to 
Jun. 12,1925. 

Washington, D. C., January 28, 1930. 
Paid interest on this note at 6% per annum, from 


June 12, 1929 to date. . $470.83 

Paid on account of principal this note. 5,788.64 

Total .$6,259.47 
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I 

Said total payment being pro rata share applicable to 
this note from Trustees’ sale at foreclosure this date of 
real estate conveyed by deed of trust securing payment 
hereof. After application of payments aforesaid, there 
remains a balance of principal of $6,711.36^ with interest 
thereon at 6% per annum from January 28, 1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

Trustee, 

By DAVID BORNET, 

Assistant Trust Officer . 

i 

i 

Count 4. 

$11,250.00. Washington, D. C., Juhe 12th, 1927. 

On or before June 12th, 1934, we jointly and severally 
promise to pay to the order of Walter S. Hutchins, Eleven 
thousand, two hundred and fifty dollars, for; value received, 
with interest at six per centum per annum until paid, pay¬ 
able semi-annually and at maturity. Each instalment of 
interest to bear interest after maturity, if not then 
12 paid, at the rate aforesaid. 

Payable at-. 

No. 17 of 19. 

(Signed) HAEEY VAEDMAN. 

(Signed) THOMAS; P. BONES. 

(Signed) JAMES W. HOBBS. 

i 

j 

Retain this note after payment until release is obtained. 

i 

(Appearing on left hand side of note:) The District Title 
Insurance Company, the Lawyers Title insurance Com¬ 
pany, the Washington Title Insurance Company. 

Secured by deed of trust to National Sayings and Trust 
Company, Trustees, on Lots 179 and 9, “Washington 
Heights.” 

(Endorsed on back:) Payments: Date: Int. Paid to 
December 12, 1927. Jun. 18, 1928, Int. iPd. to Jun. 12, 

1928. Dec. 12, 1928, Int. Pd. to Dec. 12, 1928. Jul. 5, 

1929, Int. Pd. to June 12, 1929. 


t 1i v -r,- 



12 


W. S. HUTCHINS VS. HARRY WARD MAN ET AL. 


Washington, D. C., January 28, 1930. 
Paid interest on this note at 6% per annum, 


from June 12, 1929 to date. $423.76 

Paid on account of principal this note. 5,209.77 

Total .$5,633.53 


Said total payment being pro rata share applicable to 
this note from Trustees’ sale at foreclosure this date of 
real estate conveyed by deed of trust securing payment 
hereof. After application of payments aforesaid, there 
remains a balance of principal of $6,040.23, with interest 
thereon at 6% per annum from January 28, 1930. 

NATIONAL SAVINGS AND TRUST 
COMPANY, 

Trustee, 

Bv DAVID BORNET, 

Assistant Trust Officer. 

13 Affidavit of Merit. 

******* 

District of Columbia, ss : 

Charles H. Merillat, being first duly sworn, deposes and 
says that he is attorney for Walter S. Hutchins, the plain¬ 
tiff in the above entitled cause, that he has personal 
knowledge of the matters and things set forth in this affi¬ 
davit, and represented Walter S. Hutchins, the plaintiff 
in the transaction wherein the notes sued on were given 
by the defendants, and is specially authorized by said 
Walter S. Hutchins to bring this action. 

Affiant further says that the plaintiff has a just cause 
of action against the defendants, jointly and severally, in 
that the said defendants as part payment for certain prop¬ 
erty in the District of Columbia known at Lots 179 and 9 
in Square 2530, with improvements thereon known as the 
Westmoreland Apartment House, 2122 California Street, 
Northwest, executed jointly and severally a series of nine¬ 
teen promissory notes, totalling in all the sum of 
$223,750.00, the said notes being for varying amounts and 
payable to different parties, all dated the 12th day of June, 
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1927, and being secured by a certain deed of trust executed 
on the 7th day of October, 1927, by the defendants as joint 
tenants, and recorded on the 31st day of October, 1927, in 
Liber 6014, Folio 471 of the Land Records bf the District 
of Columbia, conveying to the National Saviigs and Trust 
Company, as Trustee, the aforesaid property, in and upon 
certain trusts, and giving said trustee the right of sale 
upon default on the part of the grantors, the defendants 
herein, in the payment of, among other things, of interest 
on said series of notes, or any of them, and of taxes levied 
against said property, and providing further that upon 
any such sale by the trustee before maturity of the said 
series of notes, the said notes shall become im- 
14 mediately due and payable at the election of the 
holder thereof. 

Affiant further says that the plaintiff is th^ holder in due 
course of business of the notes set forth in tjbe declaration 
and particulars of demand, which are prayed to be read 
and taken as part hereof; that the signatures to said notes 
are the genuine signatures of the defendants herein, and 
the said notes are their genuine notes; that the said Na¬ 
tional Savings and Trust Company, as trustee under said 
deed of trust, on the 28th day of January, 1930, after notice 
given to the defendants and each of them that they were 
in default and sale would be made if said defaults were 
not made good, sold the aforesaid property, subject to 
prior trusts of record, at public auction, after advertise¬ 
ment for ten consecutive days in the Evening Star News¬ 
paper, for default on the part of the defendants in paying 
interest on said series of notes, and for| unpaid taxes 
against said property, and received therefpr the sum of 
$112,500, and after paying the expenses of sale and com¬ 
mission to itself as said trustee, and after other necessary 
adjustments in accordance with said deedj of trust, and 
after paying interest to the 28th day of January, 1930, on 
said series of notes, applied the remainder pro rata on 
the principal of said series of notes, andj proper credit 
therefor was endorsed on each and every note of said 
series. i 

Affiant further says that after giving fhe defendants 
credit on each note of said series held by the plaintiff of 
said proceeds of sale, there remains a balance due, accord¬ 
ing to said declaration and particulars of Remand as fol- 


i 
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lows:—Note No. 4 of 19, $6,711.36; Note No. 12 of 19, 
$6,711.36; Note No. 13 of 19, $6,711.36; Note No. 17 of 19, 
$6,040.23, a total of $26,174.31, with interest on each re¬ 
spective amount at the rate of six per centum per annum 
from the 28th day of January, 1930; that subsequent to 
said sale and to the distribution of the proceeds 

15 thereof, and more than a year prior to April 29, 
1931, the plaintiff demanded the payment of the 

respective balance due on each note as aforesaid from the 
defendants, and each of them, but the same has not been 
paid; that thereafter no objection at any time was made 
by any of the defendants to an account stated more than 
a year prior to April 29, 1931, by plaintiff to each defend¬ 
ant of the balance due on each of said notes by the de¬ 
fendants jointly and severally but on numerous occasions 
and within less than thirty days from this date, the defend¬ 
ant Wardman called on affiant, did not deny the amounts 
were due and payable but admitted and conceded his 
indebtedness and requested that, however, suit be not 
entered against him on account thereof; and that therefore 
the plaintiff has just right to recover from the defendants 
and each of them the sum of $26,174.31 with interest 
thereon at the rate of six per centum per annum from the 
28th day of January, 1930, besides cost of this suit, ex¬ 
clusive of all set offs and just grounds of defense. 

CHARLES H. MERILLAT. 

District of Columbia, ss: 

Charles H. Merillat, being first duly sworn, deposes and 
says that he has read the foregoing affidavit by him sub¬ 
scribed and that the matters and things therein stated 
are to his personal knowledge true. 

CHAELES H. MERILLAT. 

Subscribed and sworn to before me this 29th day of 
April, 1931. 

[seal.] GRACE SHROPSHIRE, 

Notary Public , D. C. 

16 Demurrer. 

Filed June 10, 1931. 

******* 

Now come the defendants, Harry Wardman and Thomas 
P. Bones, and demur to the declaration in the above entitled 
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cause and to each count thereof and say that [the said decla¬ 
ration and each count thereof is bad in substance. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, 

Attorneys for Wardman and Bones. 

Note. —The point of the foregoing demurrer is that no 
note sued on is yet due, on their face they aite payable at a 
definite future day, and that a provision in a Separate paper 
(deed of trust) can not change that day. The question is 
discussed and the authorities cited in a memorandum which 
the rules require to be filed herewith. 

i 

I 

i 

i 

Supreme Court of the District of Columbia. 

i 

Wednesday, June 24,1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jennings Bailey, 
Joseph W. Cox, James M. Proctor, Justices, presiding. 

i 

j 

Upon consideration of the demurrer filed herein to the 
declaration it is ordered that said demurrer tie and the same 
is hereby sustained. [ 

Comes now the plaintiff by his attorney! of record and 
submits to a voluntary non-suit as to the first count of the 
declaration. Further, said plaintiff elects 'to stand upon 
the remaining counts of the declaration, whereupon, 
17 judgment is ordered. N | 

Wherefore it is considered that plaintiff take noth¬ 
ing by this action that defendants go hence without day be 
for nothing held and recover of plaintiff their costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 

Whereupon the plaintiff by his attorney^ in open court, 
notes an appeal to the Court of Appeals bf this District. 
Whereupon an undertaking to act as a cost! bond is hereby 
fixed in the sum of One Hundred Dollars! ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash fvith the clerk in 
lieu thereof. 

BAILEY, 

Justice . 
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Memorandum. 

July 9,1931.—$50 deposited in lieu of bond on appeal. 

Assignments of Error. 

Filed July 15, 1931. 

*##*#•* 

The Court erred: 

1. In sustaining the demurrer to each and every count 
of the declaration on the ground that the notes sued on had 
not matured. 

2. In not holding that it was permissible for the parties 
to make their own contracts and that by the deed of trust 
and contract defendants had expressly agreed with plaintiff 
that in the event of default, which defaults had occurred, the 
notes sued on should at once become due and payable and 
were suable on in this cause. 

3. In not overruling the demurrer as to each and 
18 every count of the declaration for that each and every 
count of the declaration states a good cause of action 
on a matured promissory note or notes and a valid contract 
between the parties plaintiff and defendant whereunder de¬ 
fendants are liable to plaintiff for the respective amounts 
sued on. 

CHARLES H. MERILLAT, 

Attorney for Plaintiff. 

Service of a copy of the foregoing assignment of errors 
accepted this 15th day of July 1931. * 

DANIEL THEW WRIGHT, 
Attorney for Defendants Wardman and Bones. 

Designation of Record. 

Filed July 15, 1931. 

• #*••** 

The Clerk will please include in the record to be prepared 
for the Court of Appeals the following: 

1. Declaration, Bill of Particulars and Affidavit of Merit. 

2. Demurrer of defendants, Wardman and Bones. 
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3. Order sustaining demurrer as to all counts of declara¬ 
tion. 

4. Memorandum of plaintiff taking non-suit as to first 
count of declaration and election to stand on other counts 
and notation of appeal in open court by plaintiffs; and order 
fixing undertaking for costs or for cash deposit in lieu 
thereof. 

5. Memorandum as to cash deposit for costs on appeal. 

6. Assignments of Error. 

7. This Designation. 

CHARLES H. MERILLAT, 

Attorney fof Plaintiff . 

i 

19 Service of a copy of the foregoing Designation of 
Record accepted this 15th day of July 1931. 

DANIEL THEW WRIGHT, 
Attorney for Defendants Wardmcm <& Bones . 

20 Supreme Court of the District of Columbia. 

United States of Amebica, 

7 j 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 19, both inclusive, to be aj true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made pairt of this tran¬ 
script, in cause No. 79540 at Law, wherein Walter S. 
Hutchins is Plaintiff and Harry Wardman et al. are De¬ 
fendants, as the same remains upon the files land of record 
in said Court. . j 

In testimony whereof I hereunto subscribe jmy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of September, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

i 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5490. Walter S. Hutchins, Appellant, vs. Harry Ward- 
man, Thomas P. Bones, and James D. Hobbs. Court of 
Appeals, District of Columbia. Filed Sep. 16,1931. Henry 
W. Hodges, Clerk. 
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IN THE 

CourtofAppealsoftbeinsQlctofCokmbla 

! 

April Term, 1931. 


No. 5490. 


WALTER S. HUTCHINS, Appellant, j 


vs. 


i 


HARRY WARDMAN, THOMAS P. BONES AND 
JAMES D. HOBBS, Appellees. 


BRIEF FOR APPELLANT. 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia entered after it 
had sustained a demurrer to appellant's declara¬ 
tion (Rec. p. 15). The suit was between the original 
parties to a series of promissory notes given by ap¬ 
pellees, defendants below, to the appellant and oth¬ 
ers as owners of the Westmoreland apartment house 
in Washington. Appellees purchased the apartment 
house and as part of the transaction made the notes 
sued on and gave a second deed of trust, duly re¬ 
corded, to secure payment of the notes. 

i 

l 

- i 

i 

i 
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Each note contained the following side marginal 
entry thereon: “Secured by deed of trust to Na¬ 
tional Savings and Trust Company, Trustees, on 
Lots 179 and 9 ‘Washington Heights’ ” (pp. 8, 9, 
10 and 11). 

The notes on their face were dated June 12, 1927, 
and were payable, so far as appellant’s notes are 
concerned, on or before June 12,1931 (p. 7), and on 
or before June 12,1934 (pp. 9,10 and 11). Only the 
1934 notes are here involved. 

All the series of notes, as the declaration alleged, 
were secured by a deed of trust dated October 7,1927 
(pp. 2, 3, 4, 5 and 6) and recorded October 31,1930, 
which deed of trust recited that the apartment house 
and lbts on which erected had been deeded to the Na¬ 
tional Savings and Trust Company as trustee to se¬ 
cure payment of the notes sued on and others, the 
deed of trust “giving said trustee the right of sale 
upon default on the part of the grantors, the defend¬ 
ants herein, in the payment, among other things, of 
interest on said series of notes, or any of them, 
and of taxes levied against said property, and pro¬ 
viding further that upon any such sale by said trus¬ 
tee before maturity of the said series of notes, the 
said notes shall become immediately due and pay¬ 
able at the election of the holder thereof.” Admit¬ 
ted by the demurrer. 

The declaration alleged defendants had defaulted 
in payment of interest on the notes and of taxes, and 
after due notice to each defendant the property had 
been sold at public auction by the trustee, who had 
stated an account of the proceeds of sale and had 
endorsed on each note its pro rata part of payment 
from the proceeds, leaving a balance due on the note 
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maturing on its face June 12,1931, of $6,711.36; and 
on the notes maturing on their face June 12,1934, of 
$6,711.36, $6,711.36 and $6,040.23, with interest on 
each note from January 28, 1930, the date of en¬ 
dorsement in each case of partial payment. Aver¬ 
ment was made of demand on each note foij pay¬ 
ment of the balance due and of nonpayment of said 
balance (pp. 2, 3, 4, 5 and 6). 

The declaration was in separate counts as to each 
of the four notes held by appellant. Defendants 
demurred on the ground that no note sued on was 
yet due on its face and that a provision in the deed 
of trust could not change that day (pp. 14-15). 

The court below sustained the demurrer (^). 15), 
whereupon the note sued on in the first count hav¬ 
ing become due on its face June 12,1931, or 12 days 
before the court sustained the demurrer, counsel for 
plain tiff below, appellant here, submitted toja vol¬ 
untary nonsuit as to the first count so that separate 
suit might be brought immediately on that note and 
elected to stand upon the remaining counts to the 
declaration, whereupon the court entered judgment 
for defendants on all except the first count and plain¬ 
tiff appealed therefrom (p. 15). j 

Appellant assigns in this court three errors (p. 
16), on each of which it stands and which haay be 
compacted into this proposition: 

That it is permissible for parties $ui juris to make 

their own contracts, and that the notes sued on a/nd 

| 

the deed of trust securing same may be read to¬ 
gether , awd when so read the notes have become 
matured . 
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Argument. 

Among the legal principles that in the Supreme 
Court have become steadily more firmly established 
is that parties sui juris may make their own con¬ 
tracts and that the highest public policy is that of 
enforcing the contracts so made when they do not 
offend the law. To counsel for appellant it seems 
immaterial whether the notes sued on, being between 
the original parties, are or are not negotiable, 
though appellant stands as to this matter on the brief 
filed in this court by the appellants in No. 5473. As 
this appeal doubtless will be heard with that appeal, 
counsel here will not restate the argument advanced 
in No. 5473 by other counsel but will adopt the same 
and the citation of authorities there made, and in 
this brief treat merely phases of the matter not 
touched on or emphasized in appellant’s brief in 
No. 5473. 

This case appellant contends is to be controlled 
by the fact that appellant and appellees are the di¬ 
rect parties to the contract eventuating in the notes 
sued on and the deed of trust securing same and that 
such notes and deed of trust are to be, and may be, 
read together to ascertain the contract enforcement 
of which is sought by suit on the notes and deed of 
trust evidencing that contract. 

Counsel will confine himself to cases in the Su¬ 
preme Court and this court bearing on the present 
appeal, leaving application of the state and federal 
cases set forth in No. 5473 to this court. Counsel 
will advert at length to one Supreme Court case 
which he deems in principle decisive of the propo¬ 
sition that both notes and deed of trust may be read 
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i 

i 
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together though separate instruments to determine 
whether, when so read, the contract may be hscer- 
♦ tained, and, when ascertained, given effect by accel- 

„ erating the due date of the promissory notes given, 

namely, Moline Plow Co. vs. Webb, 141 U. S. 616, 
which he is advised was overlooked by counsel! when 
writing the brief in No. 5473. 

In Santa Fe R. R. Co. vs. Grant Bros. Cons. Co., 
228 U. S. 177-88, the court said: 

“The parties were free to make their own 
bargain. There is no rule of public policy 
which denies effect to their expressed |inten¬ 
tion, but, on the contrary, as the matter lies 
within the range of permissible agreement, 
the highest public policy is found in the en¬ 
forcement of the contract which was actually 
made.” ; 

I 

That the fact that there are two papers, one the 
notes and the other the deed of trust, does not 
> operate to cause only the one paper or contract to 

t be looked to was expressly held in Moline Plbw Co. 

vs. Webb, supra , in which the court held thdt they 
should be treated as one instrument. 

In this case the question was whether the statute 
of limitations had run on a deed of trust secured 
note. I 

Three notes had been made by the Webbs, payable 
to one Wheelock, or order and endorsed |to the 
Moline Plow Company. The first note shed on, 
which, on its face, was due November 1, 1885, read 
' that in default of payment of interest when due 

“the principal is to become due and collectible.” 
The note was secured by deed of trust. The <leed of 


i 

i 

l 

i 


i 


i 
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trust recited the giving of the three notes (just as 
in the instant case) and the following: “It is un¬ 
derstood and agreed that if said note first falling 
due shall remain unpaid thereafter for as much as 
six months, then the whole debt is to be and become 
due and payable and this trust, in either event, to 
be executed and foreclosed at the option of said 
third party”—with the usual clauses for foreclosure 
under the deed of trust. 

Defense of the statute of limitations was entered 
to the suit on the ground the action should have been 
instituted within four years of the date of default 
in payment of interest, “that neither the notes nor 
the deed of trust gave plaintiffs any option as to the 
maturity of the notes; that, if plaintiff had any 
option whatever, it related only to the property de¬ 
scribed in the deed of trust (italics ours). 

The plaintiff’s contention was the notes and deed 
of trust should be read together; that resort to the 
property by foreclosure was not the only right of 
plaintiff , and that it was the option of plaintiff as 
provided in the deed of trust to treat the notes as 
matured upon default or to delay and that allowing 
the delay provided for in the option suit was brought 
in time. 

Judgment below on the amount involved in the 
limitations plea was for defendant. The Supreme 
Court reversed and gave judgment for the full 
amount of the notes. It said: “In determining 
whether the payee or the holder of the notes was 
compelled to treat them as due and collectible upon 
.such default, we are to look at the deed of trust 
and treat it and the notes as one instrument, or 
as contemporaneous agreements relating to the 
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same subject-matter. The deed refers to the notes 
and is itself referred to in each note , and ipay be 
examined to ascertain the real intention of the 
parties . 9 y 

In conclusion, the court said: “In our judgment 
the parties intended to give the holder of the notes 
an option after default in the payment of interst, 
not only to declare the principal due, hut to fore¬ 
close the deed of trust in advance of the dates of 
maturity named in the notes and deed (italics ours). 
That option not having been exercised when or after 
the several defaults occurred, limitation began to 
run on the several notes only from the respective 
dates of maturity, as specified in them, naipely, the 
first days of November, 1885, 1886, and 1887; It re¬ 
sults that plaintiff was entitled to judgments” 
Chicago, D. & V. Ry. Co. vs. Fosdick, 106 IT. S. 47: 
This case held valid a provision in a mortgage 
of a railroad that upon failure to pay interest when 
due the principal becomes due and the property may 
be foreclosed, and further held valid any provisions 
affecting this right or providing what steps shall 
be taken before there is a right to foreclosei 

The notes in this case in 27 L. Ed., p. 47, jare val¬ 
uable. They state: 

Parties to a mortgage may contract that 
the whole amount shall become due upon fail¬ 
ure to pay any instalment. Noell vs.] Graves, 
68 Mo. 649; Whiteher vs. Webb, 44 Calif. 127; 
Ottawa Road Co. vs. Murray, 15 Ill. 336; 
Cassidy vs. Caton, 47 Iowa 22; Voorhhis vs. 
Murphy, 26 N. J. Eq. 434; Beisel vs. Arlman, 
10 Neb. 181. 

“A stipulation in the mortgage tliat Upon 
failure to pay the interest promptly the prin¬ 
cipal shall fall due is valid. Chgo. D. & V. Ry. 



vs. Fosdick, supra; Ferris vs. Ferris, 28 Barb. 
29; Rubens vs. Prindle, 44 Barb. 336; Jester 
vs. Sterling, 25 Hun. 344; Crane vs. Ward 
Clarke, Ch. 393; James vs. Thomas, 5 B. & 
Ad. 40. 

' “An agreement in the mortgage that, upon 
a failure to pay taxes the debt secured shall 
immediately become due, is valid. Bldg. Assn, 
vs. Kratz, 55 Md. 304; Stanclift vs. Norton, 
11 Kan. 218; Harrington vs. Christie, 47 
Iowa 3196. 

“The court will give effect to such agree¬ 
ments in the mortgage. Hosle vs. Gray, 71 
Pa. St. 198; Hale vs. Gouverneur, 4 Edw. Ch. 
207; Magruder vs. Eggleston, 41 Miss. 284; 
Hunt vs. Harding, 11 Ind. 245; Murray vs. 
Lechie, 42 Md. 474; Stilwell vs. Adams, 29 
Ark. 346; Savannah R. Co. vs. Lancaster, 62 
Ala. 555. 

“Bringing proceedings to foreclose is a suf¬ 
ficient election to declare the whole debt due. 
Kramer vs. Rebman, 9 Iowa 114.’’ 

In Indiana etc. Ry. Co. vs. Sprague, 103 U. S. 
756, the court held that where there was a difference 
between the terms of the bonds and the mortgage 
given to secure them as to payment of interest the 
terms of the bonds would control and that the mere 
presence on the bonds when purchased of past due 
unpaid interest coupons did not make the bonds dis¬ 
honored paper. It held that the contract governing 
the bond issue was valid but that under the terms 
of the contract demand and failure to comply with 
the demand were necessary and that this condition 
to maturity of the principal of the bonds not having 
been complied with the principal had not become 
due (which condition is not existent in the instant 
appeal). 
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It is believed that the sum of all Supremo Court 
cases is that both notes and deed of trust may be 
read together, that if there be no inconsistency be¬ 
tween them acceleration of maturity results pro¬ 
vided there is (as here) no precedent condition to 
acceleration that has not been observed and that 
the noteholder is not remitted purely to foreclosure 
of the property but may have his remedy: on the 
notes. 

The cases in this court are consistent with the 
foregoing. 

Bowie vs. Hume, 13 App. D. C. 286, did riot have 
the precise point here involved but it did as an 
incident involve one consideration here applicable. 
That incident was that there was a memorandum 

I 

on the note providing for its acceleration i'n whole 
or in part before the due date at the option of the 
makers. The question was raised as to [whether 
this affected negotiability of the note. This court 
ruled that it did not. It said that the question was 
definitely settled by Chicago By. Co. vs. Merchants 
Bank, 136 U. S. 268, which had held, “that tjhe nego¬ 
tiability of the instrument was not affectep by the 
fact that it might, at the option of the holder, and 
by reason of the default of the maker, become due 
at a date earlier than that fixed.” 

Brewer vs. Slater, 18 App. D. C. 48, is strong 
authority in support of the contentions of appellant 
here since it laid down as the law matter; that by 
logical process of reasoning leads to the conclusion 
that accelerating clauses in a deed of tprust are 
lawful and may in case of default make fhe notes 
on which the deed of trust is founded due in ad¬ 
vance of the date named in the note althbugh the 
note itself contains no accelerating provision. In the 
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Slater case a note had been given for $450 to Slater 
under an agreement Slater would refund its amount 
if he did not obtain settlement or cancellation of 
some taxes. The note was secured by a deed of 
trust, the note containing similar side marginal ref¬ 
erences to the deed of trust as in the Wardman et al. 
notes and the deed of trust containing the usual 
auction sale provisions if default were made on the 
note. Slater had endorsed the note for value before 
maturity. An issue of fraud in execution was made 
as to the note. This court in its ruling held the 
note and deed of trust where the note by its mar¬ 
ginal references showed there was a deed of trust 
must be read and interpreted together and that this 
did not detract from negotiability of the note. 

It is submitted that the demurrer concedes the 
notes were secured by the deed of trust and were 
the evidences of the contract and that such contract 
made the notes mature upon occurrence of the con¬ 
dition, conceded to have happened, namely, appel¬ 
lees’ default in interest and taxes, foreclosure and 
sale, application of proceeds on the notes, deficiency 
stated and unsuccessful demand for payment of the 
balances due. 

For at least 75 years, long enough to have become 
a rule of property, in the District of Columbia, busi¬ 
ness in real estate has been conducted by banks, 
title companies and individuals on the principle that 
promissory notes secured by deed of trust mature 
upon default and foreclosure. It is respectfully sub¬ 
mitted the judgment below should be reversed with 
costs. 

Chas. H. Merillat, 

Attorney for Appellant . 
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The notes sued on, show on their face that they have 
not yet become due. 

The point of the demurrer is that each note being 
upon its face payable upon a fixed and definite day, 
no provision in a separate deed of trust cap accelerate 
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or delay or change the date of payment. While there 
is a seeming (but not a real) conflict of authorities upon 
the question, yet the preponderance of authority, the 
drift of the recent decisions and the logic of the matter 
favor the demurrer. Rather than select merely the num¬ 
erous cases which support the demurrer, annotated cases 
are cited herein, so that the Court at a glance may have 
the benefit of what authorities there are on both sides of 
the question. The annotated cases referred to are Winne 
v. Lahart, 34 A.L.R. 844 and Baird v. Meyer, 56 


A.L.R. 175. 

No local decisions have been found but the local 
Negotiable Instruments Act seems, as will hereafter be 
pointed out, to settle the question locally. 

A study of the authorities shows that the phraseology 
of the note itself has much to do with the decision of the 
question; that is, if the note on its face refers to the ac¬ 
celeration clause in the mortgage, the accelerative clause 
is held by some cases, to operate, but the note loses its 
quality of negotiability. 

On the other hand, if the note on its face makes no 
reference to the acceleration clause in the mortgage, then 
the acceleration clause is held to be for purposes of fore¬ 
closure only; the note retains its quality of negotiability, 
and its maturity is not accelerated by the provision of the 
mortgage. 

Query? If the very Law attaches the quality of nego¬ 
tiability to notes made in a certain form, how can that 
quality which the law attaches to that form be detached 
and taken away by an extraneous instrument? 

It is in this respect that the local Negotiable Instru¬ 
ments Act is decisive of the question. Code Section 1305 



provides “An instrument to be negotiable miiist conform 
to the following requirements * * * Third. It must 
be payable on demand or at a fixed or determinable future 
time.” 

Code Section 1308 entitled “Time of Payment” pro¬ 
vides “An instrument is payable at a determinable future 
time, * * * Third. On or at a fixed period after the 
occurence of a specified event which is certain to happen, 
though the time of happening be uncertain, j An instru¬ 
ment payable upon a contingency is not negotiable and 
the happening of the event does not cure the defect.” 

At the time of the transaction in question,—that is to 
say, at the time of the giving of the notes secured by the 
deed of trust,—the plaintiff had the right or option to 
insist upon receiving either “negotiable” or “non-nego- 
tiable” notes as security for his purchase price. If he 
desired a note the time of which could be accelerated by 
a default on the deed of trust (which was a \ contingency 
and not an event which was certain to happen) and ac¬ 
cepted such a note,—that is, chose a note which was pay¬ 
able not upon the happening of an event which was 
certain to happen but upon a contingency which might 
never happen, that is to say,—default of the mortgage, 
that was his privilege—such a note is “non-negotiable.” 

If, on the other hand, the plaintiff at th^ time of the 
transaction, desired a “negotiable” note and! chose a note 
which made no reference to the acceleration,'clause in the 
deed of trust but chose a note which on its face “was pay¬ 
able at a fixed future time” then under the statute law of 
the District of Columbia that note is “negotiable,” pay¬ 
able at that definite future time; and that time cannot be 
changed to another time, by another and separate paper. 
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Stating the proposition conversely, the local Statute gives 
a note in the form of those at Bar a certain quality or 
status; that of “negotiability’’; in that the note is payable 
at a fixed future time; this status attaches to and adheres 
to the note, by operation of law, because it is “negotiable”; 
and being “negotiable”, the time of maturity is indelibly 
fixed by the note itself. A parallel question, as to the 
effect of a statute in such cases was decided by the Su¬ 
preme Court of the United States in Howell v. Mcaden, 
94 U. S. 465; where the statute authorizing the issue of 
railroad bonds provided that they “are not to mature at 
an earlier period than thirty years”; a condition in them 
(that upon the failure to pay any installment of interest, 
the principal shall immediately become due) cannot 
operate to hasten the maturity of the bonds. 

Since the annotated case in 56 A.L.R. above cited was 
reported, the following decisions have been rendered 
which do not appear in that Note. 

Spears v. Cook, 275 Pac. 907; Seidel v. Holcomb, 249 
Ill. App. 1; and Brown v. Osteen, 197 N. C. 305; in each 
of these three cases it was decided that where the 
note itself made no reference to the acceleration clause 
of the mortgage, that a default was for the purpose of 
foreclosure only and did not accelerate the maturity of 
the notes. 

As was said in Brown v. Osteen, 197 N. C. 305: 

“The provision for acceleration appearing only 
in the mortgage affects only the right to foreclose 
the mortgage and does not affect the notes, and when 
action is taken before the maturity of the notes, as to 
them no recovery can be had.” 
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If the provisions of the local Negotiable Instruments 
Act above cited, are borne in mind, it woul4 seem that 
the local law attached the quality of “negotiability” to 
these notes the moment they were issued and that that 
quality of “negotiability” as a matter of law contained 
the element fixing their maturity at the time stated upon 
the face of the note and not otherwise. 

As was said in Baird v. Meyer, 56 A.L.R. 183: 

“It will be noticed that the note mak^s no refer¬ 
ence to this acceleration clause AND FROM THE 
TERMS OF THE NOTE ITSELF IT IS 
CLEAR THE PARTIES INTENDED IT TO 
BE A NEGOTIABLE INSTRUMENT- We are 
not required to read into the note a provision which 
might render it non-negotiable.” 

j 

I f 

Under the local Negotiable Instruments Act the notes 
at Bar are “negotiable”. They are so within themselves 
and upon their face and it is difficult to understand how a 
separate instrument, a deed of trust, can havb the effect 
of changing their character and turn them into “non- 
negotiable” instruments as defined by Code Section 1308. 

That the judgment should be affirmed is 

Respectfully submitted, 

Daniel Thew I Wright, 
Philip Ershler, 
Attorneys for Appellees. 



